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Our dissenting opinion on the Bill on Amendments to the Law on 

Lawyers and Some Laws no. (2/2999). 

 

I. OVERVIEW 

 In its 1st short-term legislative year, the Justice Committee of the Turkish Grand 

National Assembly started the 27th Term, which began following the Presidential and 

Parliamentary General Elections held on 24 June 2018, with a bill restricting freedoms, 

and discussed and finally referred the regulation envisaging the insertion of many 

practices from the State of Emergency period into various laws to the General Assembly 

of the Parliament. The first proposal discussed in the 2nd legislative year also included 

arrangements to prevent the declaration of a concordat for businesses experiencing 

difficulties due to the economic crisis. Following this proposal, the Justice Committee 

discussed the proposal for amendments involving various arrangements together with 

the reintroduction of the 70 point threshold in the recruitment of judges and 

prosecutors, which was abolished by a decree law during the State of Emergency 

period. The last proposal discussed in this legislative year was the regulation on 

violence in sports, which aims to subdue the sports club fans. The first proposal 

discussed in the 3rd legislative year, which is still in progress, was the 1st Judicial 

Reform Package, publicly known as the ‘green passport for lawyers’. Then, the bill 

offering ‘amnesty’ for ordinary offenders in prison due to crimes such as theft, 

extortion, bribery and bodily harm was passed by the Justice Committee. While the 
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proposal for civil procedures named as the 2nd Judicial Reform Package was discussed 

and referred to the General Assembly last month (June 2020), the discussions at the 

General Assembly are still in progress today. Finally, the Bill on Amendments to the 

Law on Lawyers and Some Laws no. (2/2999) envisaging the practice of ‘multiple bar 

associations’, which we started to discuss on 2 July 2020, was passed by the Justice 

Committee with the votes of the AKP and MHP deputies in four days. While 6 of the 8 

bills referred to the Justice Committee by the ruling party during the 27th Term were 

‘omnibus laws’, the last proposal on violence in sports and the split of bar associations 

contained amendments under a single law. The interesting common characteristic of 

the bills, introducing amendments to various articles of a single law, is that they are 

reactional. The amendments made to the Law on Violence in Sports were due to the 

strong support extended by sports fans to our Party's candidate Ekrem İmamoğlu 

during the local elections in Istanbul, which was repeated as a result of the political 

oppression; just as the regulation regarding the ‘multiple bar associations’ system was 

also raised upon the statement of the Ankara Bar Association on human rights. The 

contents of these two regulations, which may also be called as ‘reaction laws’, are 

similar in terms of restricting freedoms and contradicting the rule of law. This is due to 

the authoritarianism of the ruling governments. Authoritarian governments regard the 

situations that potentially lead to reactions in society as an opportunity to strengthen 

their power and they wish to take advantage of the situation through ‘reaction laws’ 

rather than solutions. 

 The proposal introducing the practice of ‘multiple bar associations’ in the Law 

on Lawyers, deserves to be noted in history as it allows one to observe the reaction of 

the government. The Ankara Bar Association's stance - in line with the responsibility “... 

to protect and defend the rule of law, human rights” which is also among the qualities 

of the bar associations according to the Law on Lawyers, was first regarded as 

disrespectful and antagonistic to the religious belief by the 'partisan media', which has 

no mission other than to make propaganda of the government's policies; then, after a 

cabinet meeting in May during the Covid 19 outbreak, Recep Tayyip Erdoğan, the 
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leader of AKP and the President of the Republic, targeted the Ankara Bar Association 

with his words, "This is not a business falling under the authority of the Ankara Bar 

Association. Everyone should know their place. Every concept stated against our President 

of the Religious Affairs and his statements is a reflection of the primitivism and the 

quagmire within their mindset.". The bill on amendments to the bar associations, which 

became one of the top issues of politics upon Erdoğan's statements, turned into an 

antidemocratic text preventing democratic reactions as a result of the combination of 

the short-sidedness of the government with its polarizing policy. 

Regarding the content of the proposal, a joint statement was made upon the 

information surfacing before its referral to the Parliament, with the signatures of all the 

bar associations in Turkey and the Union of Turkish Bar Associations, as their higher 

body, expressing that the amendments in question will not serve to the solution of the 

problems of lawyers, the discussions should be stopped and a thorough work could be 

started with the participation of the bar associations and experts once the threat of 

Covid-19 epidemic is over. As this constructive approach of the bar associations was 

not welcome by the government, the presidents of 80 bar associations decided to go 

to Ankara with a symbolic march limited to 20 kilometers under the name of ‘Defence 

March’. While this symbolic march started on 19 June 2020 was planned to be ended 

on 22 June 2020 in Ankara with a visit to Anıtkabir, Ataturk's Mausoleum, the presidents 

of the bar associations meeting at the entrance of Ankara on 22 June were not allowed 

to enter the capital by security forces. The presidents of the bar associations were 

surrounded and subjected to physical intervention, and continued their resistance for 

24 hours in the heat of the sun during the day and in the torrential rain at night. The 

makeover of those who applauded the so-called ‘reform’ of granting diplomatic 

passports to lawyers enabling them to comfortably go abroad in December last year, 

began running when the presidents of the bar associations were not given visas to 

enter Ankara and their real faces were revealed. 

The despotic stance of the AKP rule was also sustained after the bill was 

presented to the Speaker's Office of the Parliament. The same day, the Istanbul Bar 
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Association held a ‘Defence Meeting’ with the participation of thousands of lawyers at 

Çağlayan Courthouse against the proposal presented to the Parliament on 30 June 

2020, which, in essence, included arrangements that would change the electoral system 

of the Union of Turkish Bar Associations with the split of bar associations. Despite all 

the reactions, discussions on the proposal started at the Justice Committee on 2 July 

2020. In response, the presidents of the bar associations came to Ankara, Turkish Grand 

National Assembly, to follow the work of the Committee and to share their views on 

the proposal, but they were not allowed in through the Çankaya gate of the Parliament. 

Following the start of the talks at the Committee, despite all the initiatives of the 

opposition parties, the negative attitude of the ruling AKP and its partner MHP 

prevented the presidents of the bar associations from entering and many presidents 

and representatives of the bar associations started a sit-in protest at the entrance gate 

of the Parliament. On the other hand, the ‘Great Defence Meeting’ planned to be held 

in Ankara on 3 July 2020 wanted to be blocked by the Ankara Governor's Office 

decision to ban demonstrations in Ankara for 15 days. In response, the lawyers 

gathering in front of the Ankara Courthouse wanted to react by making a statement. 

The police responded with pepper gas. 

The presidents of the bar associations continued to wait in front of the Çankaya 

gate of the Parliament, just as they did at the entrance of the city of Ankara, for hours 

during the meetings of the Committee, which lasted until the morning hours for four 

days. Journalists were prevented from reporting on the presidents' sit-in protest, and 

various difficulties were raised by the security forces. Reacting against the events, 

deputies of the opposition parties faced physical obstacles in front of the Parliament.  

The fact that the reconciliatory approach of the presidents of the bar 

associations was not reciprocated, the blocking of the ‘Defence March’ to Ankara, the 

events took place during the ‘Defence Meeting’ in Istanbul, the prevention of the 'Great 

Defence Meeting' in Ankara and the intervention to the statement in front of the 

Ankara Courthouse, and last but not least, keeping the presidents of the bar 

associations waiting at the entrance gate of the Parliament for four days are marked 
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on the white pages of history as an exemplar of the defence of rights for the lawyers. 

On the black pages opposite them, on the other hand, the ruling AKP and its partner 

MHP are marked for their despotic attitude under the tutelage of ‘one man’, not even 

recognizing the right to defence. 

 II. COMMITTEE DISCUSSIONS and EVALUATION OF THE BILL 

It was also obvious during the legislative process that the bill was prepared with 

a vindictive and authoritarian approach by AKP and MHP. The bill on the Law on 

Lawyers, which was brought forward at a time when the discussions on the Bill on 

Amendments to the Code of Civil Procedure and Some Laws comprising 66 articles 

were still ongoing at the Plenary Session of the Parliament, at which the committee 

members had to attend, and which were concluded by the Justice Committee only last 

month, was put on the agenda violating the Rules of Procedure of the Parliament. While 

Article 26 of the Rules of Procedure stipulates that the Committee Chairmanships 

should initiate the discussions of the bills referred by the Speaker's Office of the 

Parliament only after at least two days (48 hours) prior notice to the “members of the 

Committee, the Presidency, the party groups and other relevant Committees' 

Chairmanships and the first signatory of the MPs proposing the bill in question”, this 

provision was violated. The call for the bill concerning amendments to the Law on 

Lawyers was presented to the presidencies of the parties having a group in the 

Parliament on 1 July 2020. The day and time we received the call as CHP is recorded in 

the ‘Register’ as 01.07.2002 at 11.07. Accordingly, the Committee should have 

convened on 3 July 2020, at 11.07 at the earliest. However, the talks started at 16.00 on 

2 July 2020. Although we had requested at the outset of the Committee discussions 

that the negotiations be postponed until a day later in accordance with the Rules of 

Procedure, our objection was rejected without any justification whatsoever and the 

Committee Chairmanship insisted on the violation of the Rules of Procedure. 

In parallel with the developments, a large number of MPs acting under the 

responsibility of being the ‘deputy of people’ were interested in the Committee 

discussions on the regulation of the bar associations, which induced sensitivity in quite 
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a large part of the society. Within this framework, we declared to the public that we 

would follow the discussions with our entire group as the Republican People's Party. 

As a result, the meeting venue was taken to the larger Hall of the Plan and Budget 

Committee, but that room was also not large enough for attendance. The lack of a 

healthy working environment for the MPs and participants at the Parliament, where 

Covid-19 cases were on the rise in recent days, was a manifestation of the AKP and 

MHP's efforts to pass the bill as a fait accompli. After the discussions, the speakers’ lists 

were made and the meeting was started on the commitment that no MPs would be 

restricted in their right to speak. 

 The bill comprising 28 articles, the essence of which is aimed at changing the 

election system of the Union of Turkish Bar Associations with the practice of 'multiple 

bar associations', is full of political contradictions and inconsistencies leading to a 

massacre of law by those who prepared and undersigned it. These inconsistencies can 

be found even on the first page of the bill. While the statements made against one 

another for months, the reactions and the ruling party's continuous discourse on 

religious belief aimed at polarizing the society are self-evident, the emphasis in the 

general justification of the bill was solely on the "future democratic and pluralistic 

structure" of the bar associations without a single word on the abovementioned 

situation. Members of the ruling party, who are trying to establish a so-called 

legitimacy ground, are putting the future of our country in jeopardy, as they did in the 

past, for the sake of the ambition of "one man". With this bill based on the project of 

FETÖ in 2013 to neutralize bar associations, it is almost an attempt to complete the 

unfinished business of FETÖ. Those, who are akin in terms of mindset, are seen as hand 

in hand in the eyes of the public with these kinds of arrangements no matter how much 

they seem to despise each other in appearance. 

 The bill also revealed that the AKP government was disingenuous in their 

criticism of the bar associations alleging that “They are doing politics”. It is inevitable 

that the practice of ‘multiple bar associations’, which allows the establishment of more 

than one bar association in a province, will set the natural ground for political divisions 



 

 9 

among lawyers. The bill, on the one hand, will institutionalize politics at the bar 

associations, while on the other, it will lead to the split of the defence into bar 

associations based on political opinions, ethnicity, and beliefs. The repercussions of this 

on judicial processes will be a further decline in the trust in the judiciary, which is 

already down to 20 percent. The political opinion and influence of the bar association, 

which the lawyer is a member to, will have consequences that will affect the outcome 

of the case, which is already beyond a possibility given the influence of lawyers with 

certain political views at the courthouses in Turkey today. This practice will not only 

split the bar associations, but it will also split the courts, destroy the establishment of 

justice and undermine our social unity. 

 One of the justifications of the bill is the low representation rate of the bar 

administrations. First and foremost, this view does not hold any certainty. In the last 

elections of the Ankara Bar Association, one of the bar associations planned to be 

divided, 11 thousand of the 18 thousand lawyers registered at the Bar Association 

participated in the vote and the Democratic Leftist Lawyers Group's list received 7 

thousand 227 of the votes. Therefore, the current administration of the Ankara Bar 

Association took office by receiving 70 percent of the votes. It is obvious that those, 

who speak of justice in representation whenever it suits them, are not pure at all. As 

one can remember, the first election that AKP had ever participated in was the general 

election of 3 November 2002, in which they received 34.28 percent of the votes. Their 

representation in the Parliament, however, was 67.1 percent. With 34 percent of the 

votes, AKP should have normally had 188 deputies, while they eventually had 363. In 

other words, 175 deputies given to AKP were undeserved. Whenever it is to their 

advantage (by abusing the 10 percent threshold to the end), those who back then 

obtained seats undeservingly, are trying to disguise their bill essentially aiming at 

taking hold of bar associations with the pretext of ‘justice in representation’ and 

‘democracy’. The fact that those, who pretend to be the disciples of democracy when 

it comes to the split of bar associations, dearly advocate the Presidential Government 

System enabling to rule for five years without any question by receiving 50+1 percent 
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of the votes, is a clear indication of their baseless mindset of politics. One of the main 

questions that needs to be answered in this context is; if the bar associations, which 

currently do not support the policies of the government, were administered by the 

Unity at the Bar group or the Nationalist Lawyers Group backed by AKP and MHP, 

would the claim ‘justice in representation’ still be used as a justification? 

Another contradictory, disingenuous and inconsistent arrangement in the bill is 

the formation of the General Assembly delegation of the Union of Turkish Bar 

Associations. As per the bill aiming to weaken the influence of the Bar Associations, 

which are not dependent on the government, particularly of Istanbul, Ankara and Izmir, 

in the General Assembly of the Union of Turkish Bar Associations; a 99-member Bar 

Association and a 9999-member Bar Association will send the same number of 

delegates to the General Assembly of the Union of Turkish Bar Associations. According 

to this crooked and distorted mindset, the number of deputies of Tunceli, which is the 

least populated city in Turkey with 84 thousand 600 people in the last census, will have 

to be equalized with that of Istanbul, which has the highest population with 15 million 

519 thousand 267 people. The totalitarian approach of the government uses the 

numbers and concepts as it suits them, no matter what kind of injustice or victimization 

it causes. 

 The only issue on which the ruling party representatives putting forward the bill 

were consistent during the Committee discussions was a lie they persistently resorted 

to. AKP spokesmen often cited the example of Germany, saying that the practice of 

'multiple bar associations' is applied in many countries around the world. Although the 

organization of bar associations, in line with their judicial organizations, observed in 

countries governed with a system of presidency, semi-presidency and federation are 

presented as examples of ‘multiple bar associations’ model, it is very well known that 

this is not true. Despite the variety of lawyer organizations originating from the federal 

system in Germany, there is a limited number of bar associations. The bar associations 

in Germany are formed according to the 'Higher Regional Court', namely 

‘Oberlandesgericht’, which is the highest court in the state. There can be more than 
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one ‘Oberlandesgericht’ in a state as per the needs and historical conditions. The 

jurisdiction of these courts is determined by special laws, just as the geographical 

boundaries are determined under these laws. There are currently a total of 24 

Oberlandesgericht in Germany. At the same time, in parallel to this structure, there is a 

bar association in each region. In addition to these regional bar associations, there is 

another bar association in Karlsruhe, to which only lawyers accredited to the Federal 

Supreme Court can become members. And there is the Federal Bar Association, which 

is the equivalent of the Union of Turkish Bar Associations, based in Berlin, to which all 

these structures are affiliated and only the said bar associations are members. As it can 

be understood, the organization of the bar associations in Germany is based on the 

federal system and has nothing to do with the ‘multiple bar associations’ model that is 

wanted to be established. The system that is intended to be implemented for the bar 

associations in Turkey is unique, just like the ‘Presidential Government System’ that has 

no precedent in the world; and just as the ‘Presidential Government System’ has turned 

into a malfunctioning, even problematic system, the regulation introduced as the 

'multiple bar associations' model will also cause serious problems in practice. 

 The way that the bill was brought up, its content, the discussions at the Justice 

Committee have once again demonstrated that the AKP organization is no longer a 

party organization. Under the domination of the 'one man', it has become more and 

more aimless, or rather, a structure with no purpose other than protecting the power 

of a person. Amendments to the Law on Lawyers were also advocated at the Committee 

by putting forward incoherent opinions. 

With the bill that is based on a superficial perspective, AKP aims to save the day, 

not the future of the society, as they have done so in many of their past decisions. In 

this context, the design that has been underway in the judiciary for so many years is 

wanted to be completed by including lawyers as well. The AKP government, which has 

taken control of the prosecution (prosecutor) and judgement (judge) pillars of the three 

pillars of the judiciary defined as; prosecution (prosecutor), defence (lawyer) and 

judgement (judge); over the years and oppressed all sections of the society opposing 
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to its policies through these two pillars, desires to take hold of the last pillar 'defence', 

that is lawyers, to inactivate them neutralizing their effectiveness. The statements of 

Yücel Sayman, one of the past presidents of the Istanbul Bar Association, pointing out 

the inalienable importance of lawyers both for the judiciary and democracy, clearly set 

forth the real reason behind the assault against bar associations: 

“The bar association is an institution of the judiciary, just like the board of 

prosecutors and judges. 

The judiciary = prosecutor (prosecution) + judge (judgement) formula is a 

political project in which authoritarian, despotic and political power is 

competent over justice. In this political project, defence is simply the ‘right to 

defend’; this right can always be restricted on various grounds. There is no 

institutional structure called the ‘bar association’ in the judiciary: ‘Defence’ 

does not express the function of the lawyer in the judicial activity within an 

institutionally structured organisation; defence is reduced to the level of 

‘assistance’ in the matter of ‘consideration or non-consideration of a right 

claimed in the case in question’.  And it doesn't matter if the lawyer carries 

out this duty or not, because it is said 'The prosecutor and the judge are doing 

it as a part of their duty anyway'. In other words, the lawyer is excluded from 

judicial activity. 

The judiciary = prosecutor (prosecution) + lawyer (defence) + judge 

(judgement) formula is the antidote of the political project, in which 

authoritarian, despotic and political power is competent over justice. 

In order for this antidote to overturn authoritarianism and despotism, it is a 

must that the lawyer performs the 'defence' function freely, independently and 

with immunity, which requires 'defence' to be an institution organized in the 

judiciary, as an 'institution of defence'." 

 

It is certain that the government will use the phrase ‘WE WERE DECEIVED’ in 

future years due to this regulation, however, the irreparable gaps in the Turkish judicial 
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system, rule of law and democracy will be too big to be compensated by the word 

‘DECEIVED’. 

 

III. UNCONSTITUTIONALITY 

A. Constitutional Framework of the Regulation on Bar Associations 

Bar associations, as professional organizations having the characteristics of public 

institutions (POCPI), take their basis directly from Article 135 of the Constitution. 

Having said that, since defence is at the centre of the dialectic of 

prosecution+defence+judgement and is at the centerline of the judicial decision 

process, it finds its basis as a profession in the provisions of the Constitution on fair 

trial. 

The constitutional status of the bar associations and the profession of defence, 

more generally, should be explored in the entirety of the Constitution within the 

framework of the “democratic state of law based on human rights”. 

Therefore, bar associations are public legal entities (1). 

Bar associations are the main components of the right to a fair trial (2). 

Bar associations are components of the democratic state of law (3). 

1) Bar Associations as Public Legal Entities 

The preliminary question is; "public legal entity as a professional organization 

having the characteristics of public institutions" is separated in quality from voluntary 

organizations such as; associations (Constitution, Art. 33), foundations (Constitution, 

Art. 33), unions (Constitution, Art. 51) and political parties (Constitution, Art. 68-69), 

where entry and exit are based on individual will1. In this respect, when determining 

the legal regime of the bar associations, the principles and legal regime related to the 

types of organizations mentioned above cannot be taken as basis. 

 
1 These are private legal entities and there is a qualitative difference between private legal entities and public 

(law) legal entities. 
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Article 135 of the Constitution regulates in detail the duties, powers, 

responsibilities, obligations and characteristics of professional organizations having the 

characteristics of public institutions with the status of public legal entities. The 

Constitutional Court's assessment in this context is as follows:  

"The approach of the Constitution of 1982 to professional organizations having 

the characteristics of public institutions is based on meeting the common needs of the 

members of the profession, facilitating their work and ensuring supervision in terms of 

professional discipline. They are organized within the "administration" section, 

considering that their members deliver a kind of public service in terms of their field of 

expertise and work” (CC, Case File No.: 1994/82, Ruling No: 1995/9). 

It is useful to embody the duties of the public organizations having the 

characteristics of public institutions (POCPI) from the point of view of the bar 

associations: 

- To meet the common needs of lawyers, 

- To facilitate the professional activities of lawyers, 

- To ensure the development of the profession of lawyers in accordance with its 

general interests, 

- To reassure integrity and trust among lawyers in their relations with each other 

and with the public, 

- To protect the professional discipline and ethics of lawyers. 

- The bar associations can only be established by law. 

  Democratic administration and non-political institutions: The administration and 

decision making bodies of the bar associations are elected from among their members. 

The limit of this system is the inability of political parties to nominate candidates. 

Prohibition: Bar associations cannot engage in activities out of their purpose. 

Status: Bar associations are public legal entities. Being a public legal entity means 

that lawyers are autonomous equipped with the duty and authority to enforce the rules 

they are subject to. In this respect, the triad of duties+powers+responsibilities in public 
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institutions also applies to the bar associations organized within the framework of 

public legal entities. Supervision makes sense in this context. 

Supervision: Regarding the bar associations, “the rules concerning administrative 

and financial audit by the state are prescribed by law”. 

Guarantee of duty and court decision: The administrators of bar associations 

acting out of purpose can only be dismissed by a court decision. 

In summary, the mandatory and prohibitive rules for bar associations are listed 

in Article 135, and the principle of legality and judicial supervision constitute minimum 

safeguards for the implementation of constitutional rules. 

 

2) Bar Associations as a Component of Fair Trial 

First and foremost, it would be appropriate to explain the minimum rules for the 

provision of a fair trial in the dialectic of prosecution+defence+judgement. It would 

then be appropriate to point out that bar associations are an integral component of 

the prosecution+defence+judgement triad, since the function of bar associations is not 

limited to the right to defence, it covers the full extent of the minimum requirements 

of a fair trial. 

 

a) The right to access to courts 

- Jurisdiction: The rule of law cannot be mentioned unless there is the right to 

access to courts (European Court of Human Rights-ECHR, Golder v. United Kingdom, 

21 February 1975). The “right to access to courts”, which is intertwined with the right 

to a fair trial, necessitates a substantial and effective right of access to a court. The right 

to an effective remedy is among the general principles of law. The right to access to 

courts is one of the assurances of a fair justice. The court is characterized by its judicial 

function in the material plan: "to decide (to solve the problem) in all areas under its 

jurisdiction, on the basis of the rules of law and in accordance with the prescribed 

procedure" (ECHR, Sramek v. Austria, 23 October 1984). "To make a binding decision 
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that cannot be changed by a non-judicial body" is an authority inherent to the concept 

of the court (ECHR, Van den Hurk v. Netherlands, 19 April 1994). 

- Effective access to the judge: “The applicant must have a clear and concrete 

opportunity to object to the procedure which constitutes interference with his rights” 

(ECHR, Bellet v. France, 4 December 1995). 

- Reasoned decision: The right to access to courts necessitates the right to obtain 

a reasoned decision that definitively resolves the dispute. 

- The principle of legal certainty: As a requirement of the rule of law, the final 

settlement of the dispute by the courts should not be questioned. Similarly, rules that 

prevent the right to seek justice for certain right holders, whether real or legal persons, 

harm the essence of the right to access to courts (ECHR, Les saints-monastères v. 

Greece, 9 December 1994). The principle of legal certainty also covers the rules 

regarding the formalities and periods to be followed for an application in domestic law. 

 

The defence has an irreplaceable function in implementing the basic principles of the 

right to access to courts.  

 

b) The principle of equality of "arms" 

The principle of equality of arms (PEA) is a fundamental principle of proper trial, 

which qualifies the entirety of the right to justice: “Everyone has the right to have his 

case heard in a fair manner”. Equality of arms requires that a fair balance is struck 

between the parties to the dispute. 

- PEA necessitates equal participation in the investigation of the items of 

evidence. 

- PEA requires equal means to consider findings and claims. 

- PEA also requires assuring the use of remedies. 

Defence is the most effective actor of the principle of equality of arms. 
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c) The right to an independent and impartial tribunal 

The right to a fair trial covers the safeguards related to the organization and 

formation of the court as well. 

- The independence of the court is explained by criteria related to the status of 

the judge: The appointment method and his tenure, lack of authority to be dismissed 

and to change his place of duty, legal impossibility to be instructed while he is 

performing his duties, the existence of a protection mechanism against external 

pressures (ECHR, Sramek v. Austria, 22 October 1984) are objective criteria. The 

subjective criterion, on the other hand, means having an “image of independence” in 

the eyes of the applicant. Independence of status is a guarantee of the functional 

independence of the judge. Functional independence requires the protection of every 

judge against any pressure from within the judicial power - especially those who are in 

a higher position hierarchically (ECHR, Agrocomplex v. Ukraine, 6 October 2011).  

Every court should be able to exercise its function of adjudication in full freedom 

without any interference from the government. 

- First and foremost, independence from the legislature and the executive is a 

must. 

- Independence against the parties is hand in hand with the impartiality of the 

court. 

- Independence from all de facto powers includes independence from the 

factors affecting the case in question, especially the press. 

- Neutrality is also the subject of a subjective and objective assessment. 

"Subjective neutrality” is assumed “until proven otherwise”; "objective neutrality", on 

the other hand, requires questioning whether certain facts confirm the argument, 

rather than the judge's personal conduct. Assurance of a fair trial begins with the 

investigating judge and impartiality is observed thereafter. 

Neutrality can be achieved if the judge's attitudes and convictions are not taken into 

account. For the one who is prejudiced cannot judge. The justification of decisions is 
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both indispensable for qualified justice and a phenomenon that forces the judge to 

distance himself from his personal convictions. 

Independence and impartiality is, therefore, a status granted for telling the truth 

(jurisdictio), making the distinction between the rightful and the wrongful, and is the 

virtue of the judge. 

The right to an independent and impartial tribunal can only be ensured in the 

triad of prosecution+defence+judgement, which comprises an independent and 

autonomous defence. 

 

d) The principle of open procedure (publicity) and promptness (urgency) 

The openness of the judicial process reassures the applicants against implicit 

justice and ensures trust in justice. Art. 6/1 of ECHR reflects the two sides of the 

principle of publicity: publicity of discussions and publicity of decision-making. 

Promptness, on the other hand, is used in the sense of "reasonable time", which is a 

process that ensures the dignity and effectiveness of justice. 

 

e) Enforcement of judicial decisions: obligation-right 

The failure to enforce judicial decisions is incompatible with the principle of the 

rule of law; the requirement of enforcement lies within the scope of fair trial. 

Thus, the concept of a proper judiciary covers, in sequence, access to a judge, the 

formation of proceedings and the obligation to enforce finalized-binding decisions. 

 

f) Presumption of Innocence 

The principle of "no one shall be considered guilty until his guilt is determined by 

a court order" applies not only to the judicial authority handling the case, but also to 

the other state bodies. In fact, this principle applies to everyone, at all times and 

everywhere. Therefore, this principle applies not only to criminal cases, but also before 

other judicial authorities. 
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g) Right to defence  

In criminal cases, there is a "substantial and effective" defence. The principle of 

equality of arms and the principle of cross-examination, and the ability of the person 

concerned to have himself heard (to make his voice heard) at every stage are crucial. 

Ensuring these principles requires positive obligation of the state. The right to remain 

silent is also included in this framework. 

- The right to remain silent and not to contribute to his accusation aims to 

prevent the authorities from imposing abusive sanctions. 

- The right to remain silent does not mean that the person has accepted his guilt 

or is an obstacle to such a conclusion. 

The right to participate in the proceedings is also covered within the scope of 

the right to defence: 

- First and foremost, the defendant should be informed about the charges 

against him and the reason why. 

- If there is a language problem, he should benefit from legal assistance. 

The defendant has the right to be personally present at the trial. 

The right to defend himself appropriately is defined as the defendant's right to 

enjoy a “substantial and effective” defence. And that includes the right to have 

sufficient time and appropriate environment to prepare his defence. 

- The right to defend oneself personally requires assurance of the right to access 

the file and the proofs of the crime. 

- The right to have a lawyer is valid from the pre-investigation (police inquiry) 

stage initiated by the security. 

- The effectiveness of the right of defence covers the right of the defendant to 

communicate with his lawyer without the supervision of third parties. 

The right to question witnesses is also within the rights of the defence and forms 

a part of the cross-examination process. 
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A fair trial is only possible with an independent judiciary. The independence of 

the judiciary makes sense in the triad of prosecution+defence+judgement. Therefore, 

as stated, advocacy organized under the umbrella of an autonomous and democratic 

bar association is an integral element of the independent judiciary. An independent 

judiciary is the pillar of separation of powers. The separation of powers is the backbone 

of the rule of law. In this respect, bar associations are indispensable elements of an 

independent judiciary (the right to a fair trial), as well as a component of the democratic 

state of law. 

 

  



 

 21 

3) Bar Associations as a Component of the Democratic State of Law 

The Republic of Turkey is a democratic, secular and social state governed by rule 

of law based on human rights2 (Art. 2). 

The dual position of the bar associations is due to their privileged constitutional 

status in terms of both the rule of law and democratic state: 

- The rule of law, as a mechanism, is based on two basic requirements: 

separation of powers and hierarchy of norms. 

As much as bar associations are necessary for an independent judiciary, 

independent judiciary is the basic condition of separation of powers. Therefore, 

autonomous bar associations are the essential components of the separation of 

powers. In terms of hierarchy of norms, bar associations take their source from the 

Constitution, which is at the top of the hierarchy of norms. 

As regards the "democracy based on human rights", bar associations are 

organizations that respond to the requirements of the rule of law in terms of content 

with their status of public legal entity advocating democracy and human rights. 

Likewise, the rule of law is based on a certain understanding of democracy, a certain 

understanding of human rights and a certain understanding of a state in terms of 

content, as much as it is based on the separation of powers and hierarchy of norms as 

a mechanism. Bar associations, which are the subject of the bill in question, can 

therefore be seen as dual actors of the rule of law in terms of mechanism and content. 

Independent judiciary is the pillar of the separation of powers; and the separation of 

powers is the backbone of the organization of the rule of law. For the bar associations 

this means that as the main component of an independent judiciary (the right to a fair 

trial), they are indispensible elements of the separation of powers as well as the rule of 

law. 

 
2  Although the Article 2 contains the phrase “respecting human rights”, it should be read as “based on human 

rights”, according to the definition; “democratic and secular Republic based on human rights”; used in Article 

14 of the Constitutional amendment of 2001. 
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Bar Associations, which are governed by elected bodies, are at the same time a 

component of the “democratic state of law” stipulated in Article 2 of the Constitution. 

B. Articles of the Constitution that the Bill is Conflicting with  

The multiple bar associations system instead of a single bar association for each 

and every province and undemocratic representation is conflicting with the 

Constitution in many aspects. In the light of the information given in the first section, 

the triple test approach also applies in this context. 

 

1. Multiple Bar Associations model is contrary to Article 135 of the 

Constitution 

In terms of purpose, legality, relationship with political parties, activities out of purpose, 

prohibition of activities, administrative and financial audit, monopoly of authority 

created by the status of a public legal entity; the proposed system is in conflict with 

Article 135 of the Constitution in many aspects. 

 

 a- In terms of objectives 

How can one assess the 5 objectives listed in Article 135 from the point of view 

of multiple bar associations vis a vis the principle of a single bar association in each 

province?  

- To meet the common needs of lawyers,  

- To facilitate the professional activities of lawyers, 

- To ensure the development of the profession in accordance with its general 

interests, 

- To reassure integrity and trust among lawyers in their relations with each other 

and with the public, 

- To protect the discipline and ethics of the profession. 
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There is not only the lack of a substantial justification or a proof indicating that 

multiple bar associations in a province would fulfill the above listed 5 objectives rather 

than a single one, but also, on the contrary, separate investigation and evaluation of 

each and every one of them confirms that single bar association model, which entails 

a higher number of members, serves more to the objectives in question. In this respect, 

the principle of single bar association is more suitable for the purposes set out in Article 

135. There is no justification for the change from the principle of single bar association 

to the multiple bar associations model in terms of purpose. For example, since the 

number of lawyers registered at the Istanbul Bar Association is approximately 48 

thousand, 24 bar associations can be established in Istanbul according to the Article 

15 of the Bill. In such a case, aside from how to better accomplish the objectives listed 

as five items in Article 135/1 of the Constitution, 24 different methods of 

implementation will arise in legal proceedings under the name of “public legal entity”. 

Multiple procedures and practices are completely alien and contrary to the concept of 

public interest, which is identified with public legal entity and public law. 

The multiple bar associations system involving the distribution of lawyers to 

different bar associations on the basis of criteria irrelevant to the profession;  

- Will make it harder to meet the common needs of divided and perhaps 

polarized lawyers. There will be lawyers who will behave in a partisan and hostile 

manner according to the bar association which they are registered at. Bar associations 

established separately as a result of their different political tendencies may, in some 

cases, be unable to act together to defend the common needs of lawyers, due to the 

political distance between them. 

- Will eliminate the overall solidarity among lawyers and lead to a competitive 

environment where everyone may extend solidarity only with his colleagues from the 

same bar association. In this respect, the multiple bar associations system will make it 

even more difficult than it is today, let alone facilitating the professional activities of 

lawyers. 
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- Will prevent the development of the profession in accordance with the general 

interests, as it will bring partisanship and political division to the center of the 

profession. 

- Apart from establishing integrity and trust in the relations of lawyers with each 

other and with the public, it will make prejudice and skepticism dominate in these 

relations.  

- May lead to the substitution of professional discipline and ethics with political 

party affiliation and discipline. 

 In this respect, the multiple bar associations system proposed in the bill is in 

contradiction with paragraph one, Article 135 of the Constitution.  

 

b- In terms of Legality 

Since the rule of "establishment by law" also applies to the bar associations, does 

the 5000 lawyer and 2000 signature rule meet the principle of legality? 

The bill stating "In provinces with more than five thousand lawyers, a bar 

association can be established with a minimum of two thousand lawyers" (Art. 15) and 

the regulation provided for in this framework violates the condition of “establishment 

by law” for public legal entities; the constitutional status of the public institution reveals 

the will to convert it into a private legal entity based on voluntary establishment. This, 

in turn, risks the use of public authority by a hybrid-status organization, and formation 

of such a status which is legally ambiguous is against the Constitution. 

 

c- In terms of the prohibition on political parties to nominate 

candidates 

In bar associations, “political parties cannot nominate candidates in the election 

of their bodies... elected by secret ballot by their own members”. 

It is clear that this rule, which applies to the practice of single bar association 

within the framework of Article 135, will be circumvented in the multiple bar 
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associations practice. Since the organization of multiple bar associations will be based 

on differences of political opinion and ideological basis, there is no doubt that the 

political parties will be determinant in such a structure. 

Under the mandatory bar association rule, on the other hand, since the 

organization takes place on a legal basis beyond political party affiliations, the 

competition among candidates is also outside the scope of the political parties. 

However, in a bar association, in which a certain political party would possibly be 

determinant in the establishment, the process of nominating candidates will be all the 

more carried out by political parties. 

 

d- In terms of activities out of purpose 

Bar associations "cannot engage in activities other than their purpose"; the 

sanction for activities out of purpose is the termination of the duty that was granted 

by election. Since the bar associations will become politicized, there is no doubt that 

the ruling party will be influential in the constitutional order and its practices, in which 

the judiciary is under the direction of the executive, even though it holds the 

jurisdiction. In any case, since the bar associations in the same province will be 

established with external incentives that are not inherent to the public legal entity of 

the bar associations, it is obvious that the prohibition to engage in activities other than 

their purpose will be violated. 

In this respect, if we refer to the Istanbul example again, it is a matter of debate 

how the five objectives stated in Article 135/1 will be harmonized among 24 different 

bar associations. 

e- In terms of administrative and financial audit 

As the differences between bar associations will be mostly based on politics, 

ideology and belief in the multiple bar associations system, it will be more difficult for 

public authorities to conduct their administrative and financial audits on bar 

associations with neutral and objective criteria. It is known that in the audit of 
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municipalities by the Court of Accounts, there is discrimination between the 

municipalities governed by the ruling party and those governed by the opposition. 

 

f- In terms of prohibition of activity 

The power given to the public authorities to constrict the activities creates the 

risk of a discriminatory enforcement among multiple bar associations. 

On the other hand, elections that are held at the end of the term of office are 

exceptionally renewed in the event of a ban from activity. In the face of this 

constitutional arrangement, it is not possible to renew the elections of the bar 

associations and the Union of Turkish Bar Associations through law. Therefore, Article 

22 of the Bill, which states "in all bar associations regardless of their term of office... 

elections shall be held in the first week of 2020; ...in the month of December", is in 

contradiction with Article 135/6 of the Constitution. In terms of the implementation 

period, it is against Article 67/last paragraph of the Constitution: “Amendments to the 

electoral laws shall not apply to the elections to be held within one year from the entry 

into force date of the amendments”. 

 

g - In terms of monopoly of authority created by public legal entity 

In current practice, bar associations organized on the basis of the profession are 

“public institutions” and “public legal entities”. 

Being public legal entities, bar associations cannot be involved in a competitive 

process in the same place due to this privileged and particular status of theirs. 

This is a constitutional qualification and status identification: First of all, the 

principle of a single public legal entity should be emphasized. No more than one public 

legal entity can be established with the same subject, place and name.  

The monopolistic feature of public authority eliminates the possibility of sharing 

the same process in the same place with another body. 
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For that reason, in addition to the fact that article 135 is closed to the multiple 

bar associations system, there is also a status granted on the basis of the single bar 

association system in terms of purpose. 

In this context, although Article 135 does not allow for multiple bar associations, 

two separate bar associations may be established in Istanbul particularly, one on the 

European and one on the Anatolian side; which can only be explained by the absence 

of the possibility of overlapping duties and authorities due to their different locations.  

Public legal entity brings along the monopoly of authority in the same place on 

the same subject. The characteristics of the positive obligations listed under five items 

and the bans prescribed starting from paragraph 3 reinforce the monopoly of authority 

principle of the public legal entity. 

In terms of the means-end relationship, although the establishment of multiple 

bar associations is explained with a legitimate purpose for a moment, this purpose 

cannot be achieved through law; it requires constitutional amendment.  

Therefore, the bill on multiple bar associations is clearly contrary to Article 135 

of the Constitution. 

Whereas the framework provided by Article 135 of the Constitution applies to 

all public legal entities having the characteristics of public institutions, two other 

categories of constitutional norms are added as regards the bar associations. These are 

the right to a fair trial and the principle of the rule of law. 

 

2) Multiple Bar Associations System is Against the Principle of Fair 

Trial  

The minimum requirements of a fair trial consist of the principles embodied 

above, in the light of the general principles of law. 

In the triad of prosecution+defence+judgement, the function of lawyers is not 

only limited to defence or defence rights, but it also encompasses the entirety of the 

components of the right to a fair trial. 
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Just as independence and impartiality are two essential characteristics 

indispensable for the judge, impartiality and trust stand out for the prosecutor. The 

principles of independence and professional autonomy are essential for lawyers. 

Article 1 of the Law on Lawyers sets forth the definitions: 

Nature of the profession:  

Article 1 – Lawyer's profession is a public service and a liberal profession.  

(Amended second paragraph: 2/5/2001- Art. 4667/1) The lawyer freely represents the 

independent defence, which is one of the constituent elements of the judiciary. 

Freely representing independent defence as a public service is only possible within the 

framework of an autonomous professional organization endowed with the status of 

public legal entity established by law. 

It is difficult to defend the independence and impartiality of the judge in situations 

where political power balances are confronted. Indeed, in the case that two lawyers 

performing their duties mutually in a case are registered at two different bar 

associations of different ideological tendencies, there will be a risk that the judge will 

approach one of the lawyers with sympathy and the other with antipathy due to his 

own personal political inclination. Although it is necessary for the judge to leave his 

personal views aside when handling a case, considering that the legal system allows 

and not prohibit the establishment of a bar association with different political 

tendencies, there will be the risk of some judges being tempted to take it upon 

themselves to act accordingly. It makes no sense to say that such a risk will not arise 

from the impartiality of the court if the judges do their duties properly: The important 

thing is that the legal system itself should not allow the political factors to be 

considered by the judge in any cases that he handles without any exception. 

Nevertheless, such a risk does not exist in the current single bar association system 

(based on the institutional affiliation of lawyers).  

Since the threat of political clientelism will put the bar associations in a race to gain 

power by recruiting members, there is a risk not only to harm the status of public legal 

entity, but also to turn this status into different professional organizations such as trade 
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unions and associations. As the Constitution distinguishes between public legal 

entities, and trade unions and associations at the level of qualitative differences, the 

law makers should refrain from making regulations that would cause this distinction to 

become blurred in practice. The Constitutional Court also states that the rules and 

procedures of public law are essential in this regard:  

"Professional organizations are established to protect the level of public service provided 

by the professions regulated by law and to protect the common interests of those who 

belong to the profession and to strengthen solidarity between them. The risk of such 

professional organizations becoming increasingly influential pressure groups in a multi-

party democratic rule and development of solidarity among such organized groups of 

interest against common public interest has made it compulsory to govern them with the 

rules and procedures of public law, and has turned these organizations, which have all 

along existed as a social phenomenon, into a constitutional institution” (CC, Case File 

No.: 1991/4, Ruling No.: 1991/45). 

Even though its name is protected as a public legal entity in the multiple bar 

associations system, the risk of demotion and transformation into organizations 

established by the initiative of individuals is obvious. 

Now then, the fair trial process arises within the framework of the principles and 

values of neutrality, independence, trust and autonomy in the triad of 

prosecution+defence+judgement. 

The component that unites this triad is the common law formation. Beginning 

from the first year at the faculty of law, students are trained in the “common 

denominator of the jurist identity rather than different identities” in order to have them 

internalize the general principles of law beyond legal knowledge and legal culture. 

Candidates of jurists are subject to different status according to their 

preferences regarding their choice of profession after graduation. While the exam that 

you need to pass is determinant if you prefer to be a judge or a prosecutor, to-be-

lawyers have the right to choose among bar associations, jurisdiction and numbers of 

which correspond to the provinces. 
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However, if the bill becomes a law, prospective lawyers will face the challenge 

of which bar association to choose in a province, let alone making a choice among 80 

bar associations. 

This creates two serious concerns and one severe/grave consequence: 

- Concern 1: Political and religious factors and ideological divergences will be 

prominent in the system of multiple bar associations. It would be totally naive to say 

that no such thing will happen. When lawyers are given the opportunity to establish a 

bar association on their own will, they will unavoidably get together on the basis of the 

political, philosophical and religious criteria that are distinctive in their lives. Yet, there 

are political parties and associations for such gatherings; the public legal entity of the 

bar association to be formed by such criteria will have a partisan quality, contradicting 

the nature of the concept of public legal entity. The public legal entity of the bar 

association is not the place of propaganda of a particular political opinion or religion 

and this road should not be taken so blatantly despite the Constitution.  

- Concern 2: A bar association established with two thousand members will have a 

relationship with the students of the faculty of law similar to “political clientelism” (such 

as scholarship, dormitory, etc.) in order to increase the number of its members vis a vis 

the already existing bar association as it has most probably drawn its strength from a 

party or a community, and once the registration is achieved, there will be promises 

made to the person in question such as a job guarantee to relieve the person of his 

financial challenges3. 

- Conclusion: Since the divergences starting from the years of education on the basis 

of political-religious-ideological affiliations will make the look of a partisan lawyer more 

obvious, the defence backed by the political power will prevent the rise of jursidictio 

(expressing what is right and true) in an independent and impartial manner. 

 
3 While such a relationship would reveal class differences on the one hand, financial concerns would prevent 

young candidates of jurist from acting honestly, on the other. The traps set by the Gulen movement to students, 

who come from Anatolia and who have trouble continuing their education with the financial means of their 

families in metropolitan universities such as Istanbul, are still vivid in our memories. 
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In terms of the means-end relationship, with the formation of jurists and with its motive 

and method of establishing multiple bar associations, the arrangement envisaged by 

the bill does not only fail to correspond to the definition set forth in Article 1 of the 

Law on Lawyers, but it is also incompatible with the constitutional rules and institutions 

envisaged under the axis of the “right to a fair trial”. 

 

3) Multiple Bar Associations are Against the Democratic State of Law 

After explaining the function of the defence in the materialization of the state 

of law, and making the comparison between the principle of single bar association and 

the practice of multiple bar associations in terms of Article 135 of the Constitution and 

minimum requirements of the right to a fair trial, it is revealed that the multiple bar 

associations model is in contradiction with the requirements of both Article 135 and 

the right to a fair trial. 

The concerns mentioned above are also valid for the democratic state of law. It would 

be difficult for divided, disintegrated and politicized bar associations to respond to the 

basic requirements of the rule of law. Strong bar associations are the guarantee of 

independence of the judiciary and separation of powers. 

Once again, since Article 135, the framework for bar associations, has been violated, 

the supremacy of the Constitution (Art. 11) and the principle of hierarchy of norms, 

which is the backbone of the legal structure in a state of law, are violated as well. 

As regards the democratic state (Art. 2), bar associations should be organized 

according to the basic requirements of a democratic administration. The approach of 

the Constitutional Court is clear: “If an organization is established based on an electoral 

system, which is the basic rule of democracy, it must be accepted that the administration 

and operation of the organization cannot be contrary to democratic rules” (CC, Case File 

No. : 2006/143, Ruling No.: 2009/98). Once again, according to the Constitutional 

Court; "The state of law stated in Article 2 of the Constitution is a state that, in its acts 

and procedures, complies with the law, respects human rights, protects and strengthens 

these rights and freedoms, establishes and develops a just legal order in all areas, avoids 
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situations and attitudes contrary to the Constitution, considers itself bound by the 

Constitution and the rule of law, is open to judicial control, and aware that there are 

basic legal principles and the Constitution that the lawmakers should also abide beyond 

the laws. The establishment of a fair legal system depends on the fair representation of 

those who will participate in the elections of professional organizations having the 

characteristics of public institutions, among other elections. One cannot claim that an 

election, which does not ensure fair representation, is democratic and in line with the 

principle of rule of law”. (CC, Case File No.: 2006/143, Ruling No: 2009/98). In line with 

this; "The most important element of the democratic state principle, stated in Article 2 of 

the Constitution, is pluralism and ensuring a balanced participation of the governed in 

government. This applies not only to the general and local elections held at the country 

level, but also to the professional organizations having the characteristics of public 

organizations, which aim to ensure the interests of the members of a professional 

organization and contribute to the development of the profession” (CC, Case File No: 

2008/80, Ruling No: 2011/81). 

However, the principle of unequal representation in terms of the number of 

delegates in the elections of the Union of Turkish Bar Associations (The bill, Art. 18) is 

completely measureless and clearly contradicts the requirements of Articles 2, 13, 67 

and 135 of the Constitution. To enact a bill that clearly contradicts the case law of the 

Constitutional Court, which consistently emphasizes the need to ensure balanced 

participation of the governed in government and the principle of justice in 

representation, is an attitude confronting Article 11 and 153/last paragraph of the 

Constitution. 

In fact, democratic rule of law covers two dimensions of democracy: Macro 

democracy (legislative and executive determined by election on a national scale) and 

micro democracy (local governments and professional organizations having the 

characteristics of public institutions as a practice of democracy at a place close to the 

public). 
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In this respect, it is healthy in terms of the democratic state that the 

administrations elected on the POCPI scale do not overlap with the political majority 

emerging on the national scale. This kind of differentiation can be interpreted in the 

context of a democratic balance and audit mechanism between the center and the 

outer circles. On the other hand, as a result of the assumption of differentiation in 

political trends, the bill, which paves the way for a legal arrangement that would result 

in the transformation of public institutions of professional nature into a kind of 

voluntary and partisan organizations under the guidance of political parties by spoiling 

their status of public legal entity, is in contradiction with Article 2 of the Constitution 

as it, in this regard, harms the democratic state quality of the Republic. 

Once again, the means-end relationship test can be done: The state of law, which 

is based on the legal structure in the form of a hierarchy of norms, as well as the 

Constitution, is clearly violated by changing the status of the bar associations by law 

even though it is stipulated in the Constitution. From the viewpoint of democracy, the 

democratic state, which is stated as the basic quality of the Republic in Article 2 of the 

Constitution, requires that the elections be based on certain principles, not just holding 

the elections to determine governing bodies no matter how. These principles are set 

out in Article 67 of the Constitution as positive law (although the area of 

implementation is limited), as well as in article 3 of the Additional Protocol no. 1 of the 

ECHR and in the rulings of the Constitutional Court and the European Court of Human 

Rights in terms of jurisprudence. The delegate system envisaged for the election of the 

administration of the Union of Turkish Bar Associations is contrary to the rules and 

rulings in question, and many norms, most notably Article 2 of the Constitution, are 

violated. Consequently, in terms of democratic representation, the proposed regulation 

is clearly contrary to Articles 13 and 67 of the Constitution. 

As a result, the Bill on Amendments to the Law on Lawyers and Some Laws, 

includes many provisions, particularly those regulating the multiple bar associations 

system, that are contradicting many articles of the Constitution, notably Article 135, in 

many aspects. If passed, beyond the autonomy and independence of the bar 
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associations, the principles of the right to a fair trial as well as the basic requirements 

of the democratic state of law would irrevocably be undermined; it would also bring 

along serious drawbacks in terms of legal security and social peace. 

 

IV. EVALUATION OF THE ARTICLES OF THE BILL 

The Bill on Amendments to the Law on Lawyers and Some Laws with the 

document no (2/2999) consists of 28 articles, but is essentially shaped around one 

article. Article 15 of the bill, which proposes establishment of "multiple bar 

associations", forms the basis for all the other changes, allowing the establishment of 

a bar association with a minimum of two thousand lawyers in provinces with more than 

five thousand lawyers. The provinces with more than 5 thousand lawyers in Turkey are 

Istanbul, Ankara and Izmir. As of 31/12/2019; there are 46,052 registered lawyers at the 

Istanbul Bar Association, 17,598 at the Ankara Bar Association and 9,612 at the Izmir 

Bar Association. The number of lawyers registered at bar associations in the remaining 

78 provinces is under 5 thousand. In this case, the "multiple bar associations" model 

can only be practiced in these three provinces as of today. When the maximum number 

of bar associations that can be established according to the 2 thousand signature 

criterion is calculated, it would be possible to establish 23 bar associations in Istanbul, 

8 in Ankara and 4 in Izmir. Statistical analysis also indicate that the "multiple bar 

associations" model aims not to build a system but to split the bar associations. The 

libertarian and respectful to human rights stance of these three bar associations that 

do not ‘appreciate’ the government's policies, has disturbed the spokespeople of the 

government, particularly Recep Tayyip Erdogan, the AKP Leader and the President of 

the Republic at the same time. The government willing to neutralize these bar 

associations, which are seemingly disturbing some people by only performing their 

duties, does not hesitate to violate Articles 2, 11 and 135 of the Constitution in order 

to reach its goal. The split of the organized structure of the lawyers, who are one of the 

three pillars of the judiciary providing public service, depriving the bar associations of 

their public identity will pave the way for political, ethnic and belief-based structures 



 

 35 

to evolve, will diminish their influence over time and turn them into mere hometown 

societies. On these grounds, Article 15 and on the basis of that, Articles 1, 2, 3, 4, 5, 

6, 8, 9, 11, 13, 14, 16, 20, 21, 23, 24, 25 and 26 must be removed from the bill. 

 

Article 7 of the bill regulates the dress code of lawyers at courts anew, stating 

that lawyers cannot be subject to any dress code other than the robes defined by the 

Union of Turkish Bar Associations. As the representative of the Union of Turkish Bar 

Associations, who attended the meeting of the Committee to share his views, 

expressed, the problems related to the dress code experienced in practice should again 

be solved in practice. Furthermore, Article 20 of the Code of Conduct of the Union of 

Turkish Bar Associations sufficiently sets forth the relevant arrangement; “Lawyers and 

legal apprentices shall work in the courts in an outfit appropriate for the profession. 

They shall appear at hearings in clean clothes and a robe defined by the Union of 

Turkish Bar Associations. Male lawyers shall wear ties to the extent permitted by climate 

and seasonal conditions". If the article in question is put into practice, attending a 

hearing in shorts or flip-flops will be possible. For these reasons, the article must be 

removed from the bill. 

 

In Article 12 of the bill the amount of the bar association fee to be paid by 

junior lawyers is reduced. According to this article, lawyers, who are just at the 

beginning of their career, will pay half the bar association fee for five years. This 

regulation has been implemented by many bar associations, particularly the Ankara Bar 

Association, in order to support young lawyers at the beginning of their career, and it 

would be more meaningful to reduce the rate to one-quarter rather than half so as to 

serve the purpose of the regulation. 

 

In Article 18, the formation of the General Assembly delegation of the Union of 

Turkish Bar Associations is reorganized. According to this article, each bar association 

shall have at least four delegates, including the president of the bar association, and 
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one additional delegate for every five thousand members shall be appointed for the 

bar associations with more than five thousand members. Such a practice will result in 

the representation of a 99-member bar association and a 9999-member bar 

association equally at the General Assembly of the Union of Turkish Bar Associations, 

which contradicts the constitutional "principle of justice in representation". As of 

December 2019, 127,691 lawyers are registered at bar associations. Considering the 

distribution that allows the establishment of multiple bar associations within the 

framework of the change to be made in the delegate system: 

With 46,052 lawyers Istanbul will be represented by 13 delegates including the 

president instead of 137 delegates, with 17,598 lawyers Ankara will be represented by 

7 delegates including the president instead of 52, and with 9612 lawyers Izmir will be 

represented by 5 delegates including the president instead of 29. All other bar 

associations will be represented by 4 delegates, including the president.  

The current delegate system is based on the same logic as the parliamentary 

election system. Currently, there is 1 delegate from the Istanbul Bar Association at the 

General Assembly of the Union for every 333 lawyers, 1 from Ankara Bar Association 

for every 332 lawyers and 1 from Izmir Bar Association for every 320,4 lawyers. With 

the amendment though, these proportions will drop down to 3542 for the Istanbul Bar 

Association, 2514 for Ankara and to 1922 for Izmir. The chances of a lawyer in Istanbul 

or Ankara to influence the administration of the Union of Turkish Bar Associations will 

be reduced by 10 folds with this regulation. 

The regulation also contradicts the case law of the Constitutional Court. In 

previous years, the court evaluated the change made in the delegate system of the 

Turkish Pharmacists Association and emphasized that Article 135 of the Constitution 

was falling under the ADMINISTRATION section in terms of the systematic of the 

Constitution. The Constitutional Court, in its Case File No.: 1991/4, Ruling No.: 1991/45, 

dated 3.12.1991 states that Article 135 of the Constitution defines professional 

organizations having the characteristics of public institutions as legal entities "... 

established by law and bodies of which are elected by secret ballot by their own 
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members under judicial supervision according to the procedures laid down by law ..." 

and adopts "election" of the bodies in their establishment. As long as "election" as the 

basic principle of democracy is put forward in the establishment of an organization, it 

is necessary to accept that its administration and operation too cannot be contrary to 

the democratic rules. In the Preamble and Articles 2 and 5 of the Constitution, 

democracy is among the principles which the state is obliged to protect and take care 

of, and the virtue and value of its libertarian nature also gains great importance due to 

its contribution to the modernization of the state of law. The most important feature 

of democratic elections is that they comprise free, equal and general-vote basis 

dependent on the principle of fair participation. The fact that the rule subject to the 

objection limits the participation by the chamber of pharmacists with more than two 

hundred members, in the General Assembly to 7 representatives, thus prevents fair 

participation in the formation of the most important body is an arrangement in against 

democracy in the internal functioning of the Chambers of Pharmacists. For that reason, 

the second paragraph of Article 51 of the Turkish Pharmacists Association Law no. 6643 

stating "Those with less than two hundred members shall elect five, those with more 

than two hundred members shall elect seven representatives and the same number of 

associates." was revoked as it was evaluated to be in contradiction with the Preamble 

and Articles 2, 5 and 135 of the Constitution. For these reasons, the article in question 

must be removed from the bill. 

 

In Articles 19 and 22 of the bill,  it is envisaged that the general assemblies of 

the bar associations and the general assembly of the Union of Turkish Bar Associations 

be fixed to a certain month of the year and term of office of the current management 

staff to be ended upon the enactment of the bill. This regulation also means direct 

intervention in the internal affairs and autonomous structure of the bar associations 

and the article should be removed from the bill. 07/07/2020 
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